STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16, 305

)
)
Appeal of g

| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare not allowi ng hima conmunity spouse all ocation
fromhis income under the Hone and Community Based Wi ver (HCBW
program under Medicaid. The issue is whether the fact that the
petitioner's wife also receives HCBW servi ces renders the
petitioner ineligible for a cormunity spouse allocation fromhis

income in determning his patient share.

DI SCUSSI ON

The followi ng facts are not in dispute and are taken from
the parties witten argunents submtted in |ieu of an oral
hearing. The petitioner and his wife live together in their
home and are both recipients of HCBW services through the
Medi cai d Wai ver Program Individuals are eligible for HCBW
services in their hones and community when it has been found
that w thout such services they would require the |evel of care

provi ded in a nursing hone.



Fair Hearing No. 16, 305 Page 2

Eligibility for HCBWservices is not defined in the state
Medicaid regulations. It is a federal program and eligibility
is determ ned according to federal statutes and regul ations.
See 42 U.S.C. § 1396a(a)(10)(ii)(M). Neither the petitioner's
nor his wife's eligibility for HCBWis at issue herein. The
i ssue is how much of the petitioner's incone is deened avail abl e
to himas his "patient share" which he nust contribute toward
his care.

Patient share conputations are made for all Medicaid
reci pients who reside in "long-termcare” facilities (nost
often, nursing hones). See Medicaid Manual (MM 8§ M4l15. Under
the regul ations certain incone and resources of a married
"institutionalized spouse” can be set aside fromthis
conputation for the benefit of his/her "comunity spouse”, which
is defined in the state regul ations as a spouse who is "living
in the conmunity” (MM 8§ 413.21) and by the federal statute a
"the spouse of an institutionalized spouse” (42 U S.C. § 1396r-
S[h][2]).

In determning eligibility for a spousal allocation, the
federal statutes provide that individuals who receive HCBW
services are treated the sane as those who reside in a nursing
home. 42 U S.C. 8§ 1396r-5(h)(1), see infra. That is, a

reci pient of HCBW services who lives in the community is
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entitled to a community spouse allocation the same way as that
of a nursing honme resident. The problemin this case (at | east
fromthe Departnent's point of view) is that the petitioner's
spouse, although she lives in the comunity (with the
petitioner), is also a recipient of HCBWservices. The
Department has determ ned that this nmakes the petitioner
ineligible for a comunity spouse deducti on.

The Departnent's rational e appears to be that because HCBW
recipients are treated the sane as nursing honme residents the
petitioner's wife ceases to be a "conmmunity spouse” by virtue of
her eligibility for HCBWservices. Al though perhaps not
illogical, the Departnment's position is plainly contrary to the
federal statutes.

The Departnent concedes that the federal and state
definitions of a "comunity spouse" (see supra) make no nention
of HCBW services. However, 42 U.S.C. § 1396r-5(h)(1) defines an
"institutionalized spouse" as:

an indi vidual who—

(A) is in a nedical institution or nursing facility or

who...is described in 42 U S.C. 8§ 1396a(a)(10)(A) (ii) (V)

(receives HCBW services), and (B) is married to a spouse

who is not in a nmedical institution or nursing facility.

The petitioner correctly points out that part A of the

above definition specifically includes individuals who receive
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HCBW servi ces but that part B nakes no nention of them Under
part B, the community spouse need only not be residing in a
medi cal institution or nursing honme. This is fully consistent
with the sole requirement of the Vernont definition of
"community spouse" in 8W13.21, i.e., that the spouse be "living
in the coomunity" (see infra). There is no requirenent in
either the federal statute or the state regulation that the
communi ty spouse not be receiving HCBWservices. Likew se,
there is no nmention of HCBWservices in the federal definition
of "community spouse" (42 U.S.C. § 1396r-5[h][2], see infra).
As noted above, the only requirenent in the federal definition
of community spouse is that the individual be married to an
"institutionalized spouse”. Inasmuch as the petitioner in this
case neets the federal definition of an "institutionalized
spouse", his wfe nmeets the only federal requirenent of a
"comunity spouse".

The basic standard of statutory interpretation is that
where their |anguage is plain on its face, they nust be applied

according to their express terns. See e.g., State v. Fisher,

167 Vt. 36,40 (1997). To obtain the result urged by the
Departnment, part B of § 1396r-5(h)(1), supra, would have to
explicitly exenpt spouses who receive HCBWservices. Cearly,

it does not do so. The Departnent points to no inconsistent |aw
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or policy if the petitioner were to receive a spousal allocation
for his wife (or she for him. Nor is there any claimor
indication that the petitioner's wife is in any |l ess need of a
spousal allocation sinply because she recei ves HCBW servi ces
herself. To the contrary, if anything, such individuals appear
even nore financially needy than those who reside in nursing
homes or who can care for thenselves in the community w thout
HCBW ser vi ces.

As noted above, the petitioner and his wife fully neet al
of the pertinent federal and state definitions of
institutionalized and community spouses. Absent any show ng by
the Departnent that this result is contrary to other federal |aw
or policy, or that it is absurd or irrational on its face, the
federal statutes in question must be given effect according to
their plain | anguage. Inasnmuch as the petitioner receives HCBW
services and his wfe is "not in a nmedical institution or
nursing facility"” the petitioner is entitled by lawto a

communi ty spouse allocation in her behalf.
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ORDER

The Departnent's decision is reversed. |In determning the
petitioner's eligibility for Medicaid his patient share shal
i nclude a community spouse allocation for his wfe.
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